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Federal Housing Finance Agency
1700 G Street, N.W., Washington, D.C. 20552-0003

Telephone: (202) 41 4-3800
Facsimile: (202) 41 4-3823

www.ftrfa.gov

Jaly 6,2070

Honotable Edmund G. Brown,Jr.
Attorney General
State of Cahfornia
1515 Clay Street
20'h Floor
Oakland, Cahfonia 9 4612-0550

Dear Attorney General Brown:

Thank you for speaking with me this weekend. I was sorry to take time away from yout holiday. I
indicated that I will contact you again and see what specifics cân be addtessed per our discussion.

As you hoq, in eadier communications, you indicated concerns about the Ptopetty,\ssessed Clean
Energy (PACE) programs and actions by Fannie Mae and Freddie Mac. The Federal Housing
Finance Agency (FHFA) has reviewed the PACE progtams agaìn, considered safety and soundness

issues that they present in their current form, catefrilly reviewed the status of current underwriting
and energy standatds, had further discussions with federal and state officials and undeftaken to
claÅfy the position of Fannie Mae and Freddie Mac on existing PACE progtam loans.

FHFA has determined that the first liens associated with PACE loans undettaken as tax
assessments present a safety and soundness issue. Nevettheless, FHFA. has dfuected the Entetptises
to waive the clauses in their Uniform Security Instrument, ptohibiting loans with a seniot ptiotity,
for loans made prior to today's date, thereby addtessing the concetns of existing homeowners with
such ftst lien PÂCE loans.

Because of safety and soundness concetns, FHF,{. is directing Fannie Mae, Freddie Mac and the

Federal Home Loan Banks to undettake certain actions that addtess PACE progrâms with first lien

provisions. These are described in the attached FHF'A Statement. In the meantime, F'HFA,

believes â pâuse in PACE and PACE-like programs would be benefitcial to permit a complete
review of the relevant issues set forth in the attached Statement. FHFA intends to continue
working with all parties toward a cooperative and well developed model for energy retrofit lending.

While these actions are taken as a prudential ¡¡2¡¡sr, FHFA supports energy tettofit lending
programs. As we have fot the past year, FHFA remains committed to working with federal and

state govefnment agencies and with the ptivate sectoî to assess what progfams could be deployed
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or whât cuffently existing programs may be modified that would oPerate to protect consumers, to
facilitate lending while avoiding tisks to lendets, to provide clatity on energy efficiency and to make

energy conservation a goal that is being actively putsued at the residential level.

If you have any questions, you may contact me at 202 414 3788'

Nüith all best wishes, I am

Sincercly,

Pollatd
General Counsel

Attachment

cc: Cliffotd Rechtschaffen

Janill L. Richatds
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FEDERAL HOUSING FINAI\ICE AGENCY

STATEMENT

For Immediate Release

July 6, zoro
Contact: Corinne Russell (zoz) 4t4-692t

Stefanie Mullin (zoz) 4t4-6376

FHFA Statement on Certain Enerry
RetrofÏt Loan Programs

After careful review and over a year of working with federal and state government agencies, the
Federal Housing Finance Agency (FHFA) has determined that certain eners/ retrofit lending
programs present significant safety and soundness concerns that must be addressed by Fannie
Vtae, preddie Mac and the Federal Home Loan Banks. Specifìcally, programs denominated as

Property Assessed Clean Energr (PACE) seek to foster lending for retrofits of residential or
commeicial properties through a county or city's tax assessment regime. Under most of these
programs, such loans acquire a priority lien over existing mortgages, though certain states have

chosen not to adopt such priority positions for their loans.

First liens established by PACE loans are unlike routine tax assessments and pose unusual and
difficult risk management challenges for lenders, servicers and mortgage securities investors.
The size and duration of PACE loans exceed typical local tax programs and do not have the
traditional community benefits associated with taxing initiatives.

FHFA urged state and local governments to reconsider these programs and continues to call for
a pause in such programs so concerns can be addressed. First liens for such loans represent a

key alteration of traditional mortgage lending practice. They present significant risk to lenders
and secondary market entities, may alter valuations for mortgage-backed securities and are not
essential for successful programs to spur ener5/ conservation.

While the first lien position offered in most PACE programs minimizes credit risk for investors
funding the programs, it alters traditional lending priorities. Underwriting for PACE programs-

resultsln collateral-based lending rather than lending based upon ability-to-pay, the absence of
Truth-in-Lending Act and other consumer protections, and uncertainty as to whether the home
improvements actually produce meaningful reductions in energ¡t consumption.

Efforts are just underway to develop underwriting and consumer protection standards as well
as eners/ rótrofit standards that are critical for homeowners and lenders to understand the
risks anã rewards of any energy retrofït lending program. However, first liens that disrupt a

fragile housing finance market and long-standing lending priorities, the absence of robust
underwriting standards to protect homeowners and the lack of energt retrofit standards to
assist homeõwners, appraisers, inspectors and lenders determine the value of retrofit products
combine to raise safety and soundness concerns.
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On May S, 2o1o, Fannie Mae and Freddie Mac alerted their seller-servicers to gaÍn an
understanding of whether there are existing or prospective PACE or PACElike programs in
jurisdictions where they do business, to be aware that programs with first liens run contrary to
the Fannie Mae-Freddie Mac Uniform Security Instrument and that the Enterprises would
provide additional guidance should the programs move beyond the experimental stage. Those
lender letters remain in effect.

Today, FHFA is directing Fannie Mae, Freddie Mac and the Federal Home Loan Banks to
undertake the following prudential actions:

1. For any homeowner who obtained a PACE or PACElike loan with a priority first lien
prior to this date, FHFA is directing Fannie Mae and Freddie Mac to waive
their Uniform Security Instrument prohibitions against such senior liens.

2. In addressing PACE programs with first liens, Fannie Mae and Freddie Mac should
undertake actions that protect their safe and sound operations. These include, but are

not limited to:

- Adjusting loan-to-value ratios to reflect the maximum permissible PACE loan
amount available to borrowers in PACE jurisdictions;

- Ensuring that loan covenants require approval/consent for any PACE loan;

- Tightening borrower debt-to-income ratios to account for additional obligations
associated with possible future PACE loans;

- Ensuring that mortgages on properties in a jurisdiction offering PACElike programs
satisfii all applicable federal and state lending regulations and guidance.

Fannie Mae and Freddie Mac should issue additional guidance as needed.

B. The Federal Home Loan Banks are directed to review their collateral policies in order to
assure that pledged collateral is not adversely affected by energ' retrofit programs that
include first liens.

Nothing in this Statement affects the normal underwriting programs of the regulated entities or
their dealings with PACE programs that do not have a senior lien priority. Further, nothing in
these directlons to the regulated entities affects in any way underwriting related to traditional
tax programs, but is focused solely on senior lien PACE lending initiatives.

FHFA recognizes that PACE and PACE-like programs pose additional lending challenges, but
also represent serious efforts to reduce energy consumption. FHFA remains committed to
working with federal, state, and local government agencies to develop and implement energy
retrofit lending programs with appropriate underwriting guidelines and consumer protection
standards. FHFA will also continue to encourage the establishment of energy efficiency
standards to support such programs.

###

The Federal Housing Finance Agency regulates Fannie Mae, Freddie Mac and the tz Federal Home Loan Banks.

These gouernment-sponsored enlerprises prouide more".!*"#:f;#i::n infunding for the U.5. mortsase ntarkets
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EDMUND G. BROWN JR.        State of California  
Attorney General        DEPARTMENT OF JUSTICE    

1515 CLAY STREET, 20TH FLOOR 
P.O. BOX 70550 

OAKLAND, CA  94612-0550 
 

Public:  (510) 622-2100 
Telephone:  (510) 622-2130 
Facsimile:  (510) 622-2100 

E-Mail:  Cliff.Rechtschaffen@doj.ca.gov 
 

May 17, 2010 
 
 
 
Via Facsimile and U.S. Mail 
 
Edward DeMarco 
Acting Director 
Federal Housing Finance Agency 
1700 G Street, N.W. 
Washington, DC 20552-0003 
FAX: (202) 414-3823 
 
 
RE: Fannie Mae Lender Letter LL-2010-06 (May 5, 2010) and 
 Freddie Mac Industry Letter (May 5, 2010) re Property Assessed Clean Energy 
 (PACE) Programs 
 
 
Dear Acting Director DeMarco: 

 
Property Assessed Clean Energy (PACE) programs authorize local governments to 

finance energy efficiency and renewable energy improvements to the benefit of homeowners and 
small businesses.  In California, PACE financing is not accomplished through loans in the 
traditional sense, but rather through local governments’ long-standing and well-recognized 
powers to assess and tax.  PACE programs in California can assist thousands of individual 
participants statewide, help to drive the State’s green economy, and create thousands of jobs. 

 
On May 5, 2010, Fannie Mae and Freddie Mac issued short, somewhat cryptic lender and 

industry advice letters concerning PACE programs.  While the advice letters do not expressly 
mention California PACE programs, they have nonetheless caused confusion and concern among 
California PACE stakeholders.  By this letter, we request that the Federal Housing Finance 
Authority (FHFA) immediately confirm in writing that the advice letters do not affect PACE in 
California. 
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Edward DeMarco, Acting Director 
May 17, 2010  
Page 2 
 
 

 

As you are likely aware, the California Attorney General’s Office at the end of last year 
began a discussion with FHFA staff about PACE in California.  During these discussions, your 
staff assured this Office that we would continue to work together on issues related to PACE.  
Relying in part on this assurance, California has invested substantial resources in PACE 
programs, consistent with the White House’s “Recovery Through Retrofit” policy document and 
with the express support of the Department of Energy.  A substantial portion of the 
approximately $300 million in Energy Efficiency and Block Grant funding, and a substantial 
portion of the over $220 million in additional American Recovery and Reinvestment Act funds 
administered by the California Energy Commission through its State Energy Program, have been 
dedicated to PACE programs.  Moreover, California recently passed legislation creating a $50 
million state reserve fund that will allow participating local governments to obtain financing for 
PACE on more favorable terms. 

 
The disruption caused by Fannie Mae’s and Freddie Mac’s recent actions may have 

serious financial implications for participating local governments and the homeowners and small 
businesses participating in these programs in California.  To take just one example, Sonoma 
County, through its PACE program, already has financed over 800 energy improvement projects.  
But the repercussions will be wider still.  PACE programs in California create reliable markets 
for new technologies in energy efficiency, renewable energy, and water efficiency.  They thus 
support green manufacturing jobs and thousands of additional jobs associated with installation 
and maintenance of energy efficiency and renewable energy projects.  Now is not the time to 
create unnecessary uncertainty in these important emerging businesses and industries. 

 
Based on our recent conversation with your General Counsel, Alfred Pollard, we 

understand that the May 5, 2010, letters were not intended in any way to signal a change in the 
position of FHFA, Fannie Mae or Freddie Mac regarding PACE in California.  Accordingly, we 
request that FHFA immediately confirm in writing that participants in California PACE 
programs are not in violation of Fannie Mae/Freddie Mac Uniform Security Instruments 
prohibiting loans that have a senior lien status to a mortgage.  We are open to discussing with 
you what form that confirmation should take, including, but not limited to, withdrawal of the 
May 5, 2010, letters. 

 
We would prefer not to have to pursue some form of declaratory relief to resolve the 

confusion, but, because of the importance of the issue to California, we certainly reserve that as 
an option if a clear and unequivocal response is not forthcoming. 

 
 
 
 
 
 
 

– continued – 
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Edward DeMarco, Acting Director 
May 17, 2010  
Page 3 
 
 

 

Once this immediately pressing matter is resolved, we look forward to discussing with 
you what longer-term solutions may be warranted to foster the continued responsible 
development of PACE programs in California. 

 
 

Sincerely, 
 
 /s 
 

CLIFFORD RECHTSCHAFFEN 
Special Assistant Attorney General 
 
/s 
 
JANILL L. RICHARDS 
Supervising Deputy Attorney General 

 
For EDMUND G. BROWN JR. 
 Attorney General 
 
 

 
cc: Joseph R. Biden Jr., Vice President 
 Dianne Feinstein, U.S. Senator 
 Barbara Boxer, U.S. Senator 
 Steven Chu, Secretary, U.S. Department of Energy 
 Shaun Donovan, Secretary, U.S. Department of Housing and Urban Development 
 Timothy Geithner, Secretary, U.S. Department of the Treasury 
 Carol Browner, Director, White House Office of Energy and Climate Change 
 Nancy Sutley, Chair, Council on Environmental Quality 
 Michael J. Williams, President and Chief Executive Officer, Fannie Mae 
 Charles E. Haldeman, Jr., Chief Executive Officer, Freddie Mac 
 Arnold Schwarzenegger, Governor, State of California 
 Bill Lockyer, State Treasurer and Chair, CAEATFA 
 Karen Douglas, Chair, California Energy Commission 
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EDMUND G. BROWN JR.        State of California  
Attorney General        DEPARTMENT OF JUSTICE    

1515 CLAY STREET, 20TH FLOOR 
P.O. BOX 70550 

OAKLAND, CA  94612-0550 
 

Public:  (510) 622-2100 
Telephone:  (510) 622-2130 
Facsimile:  (510) 622-2100 

E-Mail:  janill.richards@doj.ca.gov 
 

May 19, 2010 
 
 
 
Via Facsimile and U.S. Mail 
 
Alfred M. Pollard 
General Counsel 
Federal Housing Finance Agency 
1700 G Street, N.W. 
Washington, DC 20552-0003 
FAX: (202) 414-3823 
 
 
RE: Federal Housing Finance Authority (FHFA) Letter of May 18, 2010 
 Property Assessed Clean Energy (PACE) Programs 
 
 
Dear Mr. Pollard: 

 
Thank you for your letter confirming receipt of the California Attorney General’s letter dated 

May 17, 2010.  We appreciate your promise to respond to our specific request for confirmation that the 
Fannie Mae and Freddie Mac advice letters of May 5, 2010, were not intended to affect California PACE 
programs.  We are, however, concerned that FHFA did not commit to providing that response within a 
specific timeframe.  As we stated in our previous correspondence, the advice letters are causing 
unacceptable disruption to PACE in California, to the detriment of participating homeowners and small 
businesses and the many green industries that support the program. 

 
 To expedite this process, we request a telephone meeting with you and Acting Director 

DeMarco, preferably before the end of this week. 
 

 
Sincerely, 

 
  
 

JANILL L. RICHARDS 
Supervising Deputy Attorney General 

 
For EDMUND G. BROWN JR. 
 Attorney General 
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